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Name & Address of The Appellants

M/s Torrent Pharmaceuticals
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Any person aggiieved by this Order-in-Appeal may file an appeal to the appropriate authority in
(he following way -

fir wpeh, GeTE Y[oh Ud TR AdTelld ratfereRyf Bl anfier—

/:\]')pml To Customs Central Excise And Service Tax Appellate Tribunal :-

[ 1994 ) dIR1 g6 @ el ardier & =1 & Ui @1 S Wepdl-
UUnder Section 86 of the If'inance Act 1994 an appeal lies to -
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i he Wesl Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(1i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Hibunal Shall be filed o quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
aqainst (one of which shall be certified copy) and should be accompanied by a fe Fra Rﬁ‘?

1000/ where the amount of service tax & interest demanded & penalty levied of Rs. S akls=Ea,, 7 3
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more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the_ar ount “f)f
sarvice tax & interest demanded & penalty levied is more than fifty Lakhs rupees. initf ai.
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of lhe place where the bench of Tribunal is situated.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. [Asstt. Commissionet ol
Superintendent of Central Excise & Service Tax (0l0) to apply to the Appellate Tribunal.
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2. One copy of application or O.L.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Courl Fee Act, 1975, as amended.
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3 Aftention is also invited to the rules covering these and other related mallers contained m the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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455 For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an- amournt
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under seclion 351
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section &3 ol lhe
Finance Act, 1994 provided the amount of pre-deposit payable would be subjecl 1o ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement ol the
Finance (No.2) Act, 2014.
4¢1) Bu wedl A, FTUIRAF ey 3rcfer gTfIeRTor & WHET STET Qeds JAdr Yo Al avs
ferafeer g1 @Y #1191 foRw 91@ led & 10% HITART v 3t gt et gus faraife e a& qus @ 1024
agarettel T Y ST Wehvell 61
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

_payment of 10% of the duty demanded where duty or duty and penalty are in dispute, o1
penalty, where penalty alone is in dispute. : -




F.No. V2(ST)123/North/Appeal /18-19
ORDER-IN-APPEAL

M/s. Torrent Pharmaceuticals Lid., Ashram Road, Ahmedabad
(henceforth, “"appellant”) has filed the present appeal against the Order-
in-original No.Div-VII/North/100-A/Refund/Torrent/17-18 dated 18.06.2018
l (henceforth, “impugned order”) issued by the Deputy Commissioner,
Contral Tax,Division-VIl, Ahmedabad-North  (henceforth, “adjudicating

aulhority™).

2 The facts of the case, in brief, are that the appellant, a
manufacturer of pharmaceutical products filed a refund claim on
08.03.2018 under Section 142(9)(b) of Central Goods and Service fax
Act2017 for Rs.43,76,581/- in respect of CENVAT credit of service tax
available fo them against service received from abroad wherein service
lax was paid by them under reverse charge mechanism. Said refund
claim was filed on the ground that subsequent to filling of refurns i.e.ST-3
on 14.08.2018(which also stands revised on 26.09.2017), They paid service
~ tax under RCM which was available as Cenval credit. The claim was
rejecled under impugned order mainly stating that the appellant has
contravened the provisions of rule 4(7) of Cenvat Credit Rules, 2004 by
availing Cenvat credit well in advance before the payment of service fax

to the Government account.

32 Being aggrieved with the impugned order the appellant preferred
this appeal contesting inter alia, that no show cause notice or personal
hearing was given and hence principle of natural justice has not been
followed: that they are entitled for refund in term of Section 142(9) (b)of
Cenlral Goods and Service tax Act,2017; that ST-3 return is revised within
prescribed fime limit in the existing law; that Cenvat credit of service tax
paid under RCM is available; that the words ‘period for which refurn is
revised' are nol existing in section 142(%)(b) CGST Act,2017 which has
-hc-ﬁ:en read additionally by the adjudicating authority; that scheme'of
hansilional credit has been ignored by the adjudicating authority,
generally Cenvat credit is transferred from return and in the situations
where it was not possible to transfer admissible credit through return,

government has provided availment of Cenvat credit in TRAN-1; that

Q! denying
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Section 142(3) and there is no provision for re-credit of Cenval; thal
substantive right of input tax credit cannot be curtailed due to change in

indirect tax regime. Etc..

4, In the Personal hearing held on 24.10.2015 Ms. Madhu Jain,
advocate, reiterated the grounds of appeal and explained that after
holding refund admissible in para 5 sub para 3&4 and on non
applicability of unjust enrichment at para 6 of the Order-in-original, the

adjudicating authority finally rejected the refund in para o

3 | have carefully gone through the appeal memorandum. The issue
requiring determination in the case is whether in ferm of Section
142(9)(b)of Central Goods and Service tax Act,2017 the appellant is
entitled for refund of service tax paid by them under RCM for the services
received from abroad, the claim of which was preferred on account of
revision of ST-3 returns after the appointed day. | find that the adjudicating
authority, after offering his ruling on the aspects of applicability of section
142(9)(b) CGST Act, 2017 and unjust enrichment in favour of admission of
refund, concluded in rejection of the refund based on the observations
provided to him by pre-audit clearance authority. The lower authority
empowered to decide such important matters of refund fo the claimant
has to dealt with the issue in an unambiguous vision and take decision in
accordance with the statute made for it. Since the decision laken by him
ulfimately affects the revenue, there cannot be place to such differing
views. The findings/observations made by such authorities are instrumental
in justifying that decision taken was logical and legally suslainable. The
findings in the instant case starts with allowing refund and conclude with
rejection thereof. Such contradiction in finding is not a sign of generally
followed norms of adjudication and would have been avoided. | find that
M/s Heumann Pharma,Gmbh,Germany raised invoice on 31.03.2017
against the services provided by them and therefore service tax liabilily
against it was required to be discharged by the appellant under reverse
charge mechanism in March 2017 which the appellant failed. If it was
paid in March 17, credit would have been taken in that month only.
Presuming that the invoice was received in April 2017, the service lax
liability would have been discharged before due date of payment i.e. 6
May 2017 by the appellant. In any case, it cannot be presumed that the

appellant was not aware of his tax liability in respect of the /ip,voi(.:q
4 @d 'v.':;r;(f“

inquestion for such a long period including the appointed duyl_@tf;.;j'.l>rfi-if-u‘
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that the appellant paid tax in 26.09.2017 i.e. late by more than four month
which includes the period when announcements on roll out of GST was

given wide publicity.

6. | find that the entire issue arose on account of non discharging of
service lax liability within prescribed period and non carried forward of
Cenval credit under GST regime. It was made mandatory under rule
117(1) of CGST Rules, 2017 for all assessee to submit a declaration
olectronically in Form GST TRAN-1 for carried forward of Cenvat credit
. under GST regime. | find that in order to rectify the Cenvat credit amount
availed, the appellant has revised the ST-3 return on 26.09.2017
Iim:on.)oro’fing additional Cenvat credit Rs.43,76,581/- under the column
‘credil taken'. However, there appears a mistake in showing cormrect
closing balance as it was not enhanced with said amount. Closing
balance of Cenvat credit shown Rs.39/- only, should have been
25.43,76,620/- after revision of return. If correct closing balance was
shown, the appellant would have filled TRAN-1 claiming Cenvat credit
incorporating of Rs.43,76,620/-. The claim has been preferred as an
alternative to correction of closing balance in ST-3 return. Thus, the refund
claim seems to be more in the nature of refund of Cenvat credit rather
than correcting the closing balance of the same under ST-3 refurn. Further,
~itis not coming out from record, on what date TRAN-1 was filled and how
the Cenval credit which already shown as availed under the revised
relurn, not reflected in it. Further, on perusal of Part-D of original as well as
rovised The ST1-3 refurns in question, the appellant has shown fotal cash
payment of service tax Rs.6,41,71,653/- in both the refurns. Payment of
25.43.76,581/- was made on 22.09.2017, how is it possible that said
payment reflected in both the retumns ¢ It appears to be a case showing
cash payment amount in ST-3 refurn higher than corresponding challans
shown therein. Further, If return is revised on account of cash payment of
lax Rs.43,76,581/- against import of service, it should reflect in part-D of
revised return. Since, both the return shows same amount of cash paid, it

is nol forthcoming whether refund arose on account of revise return or

L

not ¢

2 It is conlested by the appellant that the words ‘period for which
Telurn is revised' are not existing in section 142(%)(b) CGST Act,2017,
however the same has been read additionally by Ihe od]uoyéhfﬁ"t:gf

authorily. In this regard | find that the claim has been rejec’rec;li hy’ihn

adjudication authority based on the provisions of rule 4(7) oﬂ\Cc—LrQ/@;?!\-._,
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Credit Rules, 2004 which speaks on admissibility of credit affer payment ol
tax in respect of input service used in providing oulputl service. This
provision imposes restriction on availment of credit prior to payment of fax
involved. In the instant case, so far the credit has been shown in the refurn
for April o June 2017, it can be very well said that the same is availed
during that period which was available on or after the date of payment
i £.22.09.2017 only. The finding of the adjudication authority nowhere says
that credit is not admissible at all. The finding is on availement of credit in
contravention of rule 4(7) of Cenvat Credit Rules,2004 and non-
admissibility of refund under Section 142(9)(b) of CGST Act, 2017 readwilh
11B of Central Excise Act, 1944 and hence do not suffer any ambiguity. It is
made clear that as per the Cenvat Credit Rules,2004, the credit in
question is admissible fo the appellant and can be availed and uvtilized

after the date of payment of tax involved therein.

3 It is further contested that generally Cenvat credit is transferred from
return and in the situations where it was not possible to transfer admissible
credit through return, government has provided availment of Cenval
credit in TRAN-1. In this regard | find that in order to allow the Cenvatl
credit which was lying unutilized on the appointed day, it was made
mandatory under rule 117(1) of CGST Rules, 2017 for all assessee to submit
a declaration electronically in Form GST TRAN-1 for canied forward of
Cenvat credit under GST regime. Since, the appellant was well aware of
said mechanism, they should have had properly used it. | also find force: in
the observation under impugned order at para 7 that the provisioﬁs of
Section 142(9)(b) of CGST Act2017 talks about the return under the
existing law already furnished before the appointed day i.e. 01.07.201/
whereas the in the present case original as well as revised returns, both
have been filed after the appointed day. | find that said provision i.e.

‘return furnished under the existing law, is revised after the appointed day’

sfresses on the return which was furnished before the appointed day and
got revised due to any reason. In view of this, since the original return itself
is filed on 14.08.2017 that is after the appointed day, the case does nol fil
with the intention of the provision supra. With reference fo the plea ihal
the sc-heme of transitional credit has been ignored by the adjudicating
authority, | find that it was made mandatory under rule 117(1) of CGSI
kules, 2017 for all assessee to submit within ninety days of appointed, a

declaratior. electronically in Form GST TRAN-1 for carried ['orwd:fél"%
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Cenvatl credit under GST regime which the appellant appears to have

failed using.

9. Now, coming 1o the issue of principles of principle of natural jusﬁc'e, -
it has been contested by the appellant that no show cause notice as well
as opportunity of personal hearing was granted to them before passing
Ihe order rejecting the refund claim and hence principles of natural
justice have been violated. | find that the claim was rejected without
awarding the appellants the opportunity of being heard. As regards the
issue that the appellants were not given any opportunity to present their
case personally as per the principle of natural justice; | consider that the
udju-dico’fion proceedings shall be conducted by observing principles of

natural justice. Order passed in violation of the principles of natural justice

s liable to be set aside by Appellate Authority. Natural justice is the

essence of fair adjudication, deeply rooted in tradition and conscience,
o be ranked as fundamental. The purpose of following the principles of
natural justice is the prevention of miscarriage of justice. The first and
foremost principle is what is commonly known as audi alteram partem
rule. I says that no one should be condemned unheard. The Show Cause
Notice is the first limb of this principle. In the absence of a notice of the
kind and such reasonable opportunity, the order passed becomes wholly
vitiated. Thus, it is but essential that a party should be put on notice of the
case before any adverse order is passed against him. This is one of the
mosl important principles of natural justice. The Hon'ble Supreme Court

has furlther elaborated the legal position in the case of Siemens

© Ingineering and Manufacturing Co. of India Ltd. v. Union of India and Anr.

[AIR 1976 SC 1785], as under: -

l " If courts of law are to be replaced by administrative authorities .
and tribunals, as indeed, in some kinds of cases, with the proliferation
of Administrative Law, they may have to be so replaced, it is essential
that administrative authorities and tribunals should accord fair and
proper hearing to the persons sought to be affected by their orders
and give sufficiently clear and explicit reasons in support of the orders
made by them. Then alone administrative authorities and tribunals

exercising quasi-judicial function will be able to justify their existence
and carry credibility with the people by inspiring confidence in the

adjudicatory ,Urocess The rule requirfng reasons to be given in

5
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mere pretence of compliance with it would not satisfy the requirement

of law.”

9.1 The adjudicating authority should, therefore, bear in mind that no
material should be relied in the adjudication order to support a finding
against the interests of the party unless the party has been given an
opportunity to rebut that material. Further, the Section 142(6)(a) of Central
Goods and Service tax Act,2017 which deals with the appedls in respect

of claim for CENVAT credif is reproduced below:

(6) (a) every proceeding of appeal, review or reference relating to a claim for CENVAT
credit initiated whether before, on or after the appointed day under the existing law
shall be disposed of in accordance with the provisions of existing law, and any amount
of credit found to he admissible to the claimant shall be refunded to him in cash,
notwithstanding anything to the contrary contained under the provisions of existing law
other than the provisions of sub-section (2) of section 11B of the Central Excise Act,

1944 and the amount rejected, if any, shall not be admissible as input tax credit under

this Act:

9.2 Since the present appeal pertains to claim for CENVAT credil, il
needs.to be disposed of in accordance with the provisions of existing law
which also allows remanding the matter back to the adjudicating
authority. In view of said provisions as well as for the above menlioned
observations in respect of principles of natural justice, | remand the case
back to the adjudicating authority for passing a fresh order in term of the
provisions of Section 142(9)(b)of Central Goods and Service lax Act,2017

read with Section 11B of Central Excise Act, 1944 ensuring principle of

natural justice.

10.  3rdcrendl EaRT gor Y 918 3rdier T fAqeRT IuRierd adieh I femeir Siar ¢

The appeal filed by the appellant stands disposed of in above

terms.

i Y A\E\.:-."\-\ ;
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Date:
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By R.P.A.D.

To,:

M/s. Torrent Pharmaceuticals Ltd.,

Tonenl House, OIf: Ashram Road,Ahmedabad-380009.

Copy fo:

1. The Chief Commissioner of Central Tax, Ahmedabad 7one.

7. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad- North.
4. The Asstt./Deputy Commissioner, CGST Division-VIl, Ahmedabad - North.

\/*iz@fmrd File.

6. P.A. File






